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To: Members of Oubaai homeowners association / Oubaai community

1
1.1 Since 2018, owners of Erf 1362 & 1361, Herolds Bay (27 Village Heights).
1.2 Recently, owners of Erf 945, Herolds Bay (48 Mountain View).
1.3 Fortunately I'm attracted to both the community "groups", villages and houses.

2

2.1

2.2

3

4

4.1
4.2

4.2.1

4.2.2

4.2.3

4.2.3.1 is the proposed rule reasonable?
4.2.3.2 does it apply equally to all owners and occupiers?  
4.2.3.3 within the scope of the primary governance documentation?
4.2.3.4 does it discriminate against anyone or a group or class of people?
4.2.3.5 does it have a legitimate purpose?"

29 April 2022

http://www.sectionaltitlecentre.co.za/unenforceable-apartheid-style-rules-auren-freitas-dos-
santos/

INTRODUCTION

Relationship / Membership with the Oubaai homeowners association

During Nov 2021 to Jan 2022, circumstances forced us to keep a dog at 27 Village Heights, in violation 
of Rule 17.9, Oubaai Home Owners Association Rules and Regulations, version 2.7(2021).

A member filed a complaint (Not because the dog was a nuisance or imposed a danger, merely 
the fact that, the rule was violated ), the HOA management followed procedures, issued several 
fines until I adhere to the "instruction/request "; remove the dog.
Since Feb 2022, the dog pays regularly visits as a day visitor. 

Hence the initiative to get "(Rule 17.9) Residents may not keep animals of whatever nature in the 
Village Units."  removed via either an AGM decision or setting aside through dispute procedures. 

This is not a vote recruitment document, the contrary, members should understand the village lifestyle 
before completing the ballot. 

The situation is complex, we need to avoid emotional decisions.
Setting up rules is not unique to Oubaai, the best advice you will find in;

https://www.trafalgar.co.za/housing-scheme-rules-must-also-follow-the-constitution/
"And sometimes we see groups of owners pushing for changes that they may believe 
would benefit their scheme but would actually discriminate against other residents  or 
employees and would thus definitely be in contravention of the Constitution.”

"I strongly recommend that community schemes across the country test their rules 
against  the provisions of the Constitution , the Sectional Titles Schemes Management 
Act and its Regulations, the Community Schemes Ombud Services Act,  municipal by-
laws , case law  and any other relevant or applicable legislation ."

https://www.trafalgar.co.za/housing-scheme-rules-must-also-follow-the-constitution/
“Consequently, trustees and directors need to answer the following important 
questions before drafting any new rules and attempting to get them approved and 
registered:"

Henk du Toit
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5

5.1

5.2

5.2.1

5.2.1.1

5.2.1.2

5.2.1.3

5.3

5.3.1

5.3.2

Professional opinion / advice.

does not provide a mechanism for the body corporate to consider the 
individual circumstances of each owner or animal;
unreasonably and unnecessarily precludes the exercise of the ownership 
rights of use and enjoyment in accordance with contemporary standards 
which include the entitlement to keep a pet; and
does not permit a balanced consideration of the multiple sides to the issue, 
but operates only in the interest of sectional owners who oppose pet 
ownership

Graham Paddock is a specialist community schemes attorney, notary and conveyancer. He has 
been advising clients and teaching students for over 40 years, and was an adjunct professor at 
UCT for 10 years. [Graham (BA.LLB UCT) is an admitted Attorney, Notary and Conveyancer of 
the High Court, specialising in all forms of community scheme. He was the lead consultant to 
the government in the introduction of the Sectional Titles Schemes Management Act and the 
Community Scheme Ombud Service.]

In my (Graham Paddock) view all the principles identified by Prof van der Merwe will 
also apply in a South African home owners association, or any other form of 
community scheme, and I expect that judges and CSOS adjudicators will be guided by 
his opinion .

If your community scheme has a “no pets” rule and you want to have the rule set aside 
so that you can keep a pet, your chances of having the CSOS or in the High Court rule 
that it is invalid are very good.  Conversely, if you are a managing agent for or a trustee 
of a community scheme that has such a rule, now is the time to propose and adopt a 
new pet rule that will be enforceable.

https://www.paddocks.co.za/paddocks-press-newsletter/south-africas-leading-sectional-title-academic-confirms-
that-no-pets-rules-are-invalid/

In an article in the third 2021 edition of the prestigious Journal of South African Law (pages 
456 to 473), Professor C.G. van der Merwe analysed a recent Australian case which is directly 
applicable to sectional title management in South Africa. He confirmed that all the same 
principles apply to sectional title rules, considered applicable case law  and came to the 
conclusion that in a South African sectional title scheme, a “blanket pet prohibition” rule is 
invalid.

In the article, entitled “Is a scheme rule prohibiting the keeping of animals in a sectional title 
scheme invalid? Lessons from the landmark decision of the New South Wales court of appeal” 
Prof. van der Merwe analysed the multi-faceted test applied by the court in the New South 
Wales case, noted that owners who buy into a scheme are not contractually bound to the rules 
and, in his concluding paragraph, gave his opinion that:

A rule containing a blanket prohibition on the keeping of animals is unreasonable and 
therefore invalid because it:
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6

# 6.1
6.1.1

# 6.2
6.2.1

# 6.3
6.3.1

6.3.2

6.3.3

6.3.4

# 6.4
6.4.1

6.4.2

# 6.5
6.5.1

6.5.2

# 6.6

# 6.7
6.7.1 Currently during high season, up to 15 dwellings will keep pets.
6.7.2

( Oubaai Constitution; par 5.2 ) A person shall become a Member of the Association 
upon transfer of a Unit or Erf  into his name.

Minutes of 1st AGM 24 August 2005 ;- The HOA has not taken over the Village, so that 
is the responsibility of the Developer.

(Oubaai Constitution; par 4.5)   The sole object  of the Association is to manage the 
collective interests common to all its Members , ….

Prohibition on the keeping of animals is unreasonable, there is no mechanism to consider the 
individual circumstances of each owner or animal.

REQUEST

Original rule was incorrectly interpreted and implemented;

Setting aside / Delete / removal of "(Rule 17.9) Residents may not keep animals of whatever nature in 
the Village Units .", in priority;

In conflict with the Oubaai constitution;

(Oubaai Constitution; par 4.4.5) To promote, advance and protect the Township and 
the interests of the Association and all Members .

( Oubaai Constitution; par 1.1.56 ) "Unit" means a section shown as such on an 
approved Sectional Plan together with an undivided share in the Common Property as 
determined in accordance with the participation quota applicable to such section 
(and, if relevant, together with any exclusive use of a defined area of the Common 
Property), and as defined more fully in terms of the Sectional Titles Act;

Minutes of 1st AGM 24 August 2005 ;- The village has a separate entrance before the 
main entrance and they will have their own security point - this is still the responsibility 
of the Developer.

In order to be valid and enforceable, any rules and regulations must be [1] reasonably 
necessary, [2] apply equally to all members and [3] be within the scope of the 
executives’ rule-making authority.

I do not foresee a big influx of pets all at once. Village will not be overrun by pets.

Does not comply with National Constitution;

Not valid and enforceable, discriminate against Village members;

Current rule applies only to Village "Units" - Sectional Title dwellings;

Does not achieve the purpose.

Section 9 (5) of the Constitution of South Africa  disallows any discriminatory practice 
unless, in the context, such discrimination is fair and reasonable.

(Oubaai Constitution; par 11.3.13)  The keeping of any animals  (including pets, birds, 
fish, reptiles or insects) and in addition, the control of pets in and about the Township, 
the prevention of foulment, the rights being further granted to the Association to 
enforce the removal of any animal which creates a nuisance and/or constitutes a 
danger.

Currently the rule operates only in the interest of Village owners who oppose pet 
ownership.
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7

7.1

7.1.1
7.1.2

8

8.1

8.2

8.2.1
8.2.2
8.2.3

8.3

8.3.1 Toy / Mini Small Medium Large & 
Giant

<5kg 5- 10kg 10 - 25kg >25kg
8.4 (By Law  4.2.1)  All dogs (male and female) over 6 months of age must be sterilized
8.5

8.6

8.7

8.8 (By Law 5.1.1)  All cats (male and female) over 6 months of age of must be sterilized;
8.9

(Rules 2004; par 4.1)  Unless confirmed otherwise in writing by the Association, [1] domestic 
animals shall be limited  to two dogs and two cats per erf and [2] may be kept only  by 
Members  and [3] not  their tenants  or guests. Where dogs are kept, [4] there must be a 
suitable enclosure  to prevent the dogs from straying off the Member's property. Provided that 
[5] no animals  of whatever nature shall be allowed in the Village .[ (Par.2.1.8) "Village" means 
the Oubaai Village to be established in the Township .]

(By Law 4.9) Fencing of property - No person shall keep a dog if his or her premises are not 
properly and adequately fenced to keep such dog inside when it is not on a leash unless the dog is 
confined to the premises in some other manner, provided that such confinement is not 
inhumane in the assessment of the authorised official.

Change "(Rule 17.9) Residents may not keep animals of whatever nature in the Village Units ." back to 
the original rule;

Condition [3] subject to written permission from the owner / member.

2 Dogs / 2 Cats*
2 Dogs / 2 Cats*
2 Dogs / 2 Cats*

Type of Property Size of Property 
Maximum Number of Dogs / 

Cats

Dwelling Unit 
Dwelling House
Large Dwelling House 

E.g. Flat/Duplex
Less than 600 m2 erf
More than 600 m2 erf

(By Law 3.1.1)  A person residing in a flat as defined in terms of section 1.1
(a) shall not be allowed to own medium / big dogs and/or vicious dogs.

(By Law 2.4) The public can report any complaints which is in contravention of this By-law, to 
the authorised person and/or authorised official as defined in this By-law.

(By Law 4.2.3) The owner of a sterilized dog must obtain proof from a registered veterinarian that 
the dog has been sterilized and must produce such document for inspection to any authorised 
official on demand.

Breed-size dogs

Adult weight

(By Law 4.2.4)  Subsection (1) does not apply to any dog where the owner obtains a permit from 
the Municipality to keep the dog unsterilized.

(By Law 7.1) In order to promote public health no person shall keep or permit to be kept on any 
residential premises or property any animal or poultry as defined in the definition without the 
permission of the Municipality.

SUGGESTION

Condition [5] Define "Village" - "Village retail section" - Not the residential area 
(analysing documents available, most likely the intention from the developer )

Extend (Rule 17.2) The Local Authority by-laws relating to pets shall be strictly adhered to and 
enforced by the Association , with the emphasis on;

(By Law 3.1) The maximum number of dogs and cats that are allowed to be kept, depending on 
the size of the dwelling/property, are as follows:
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9 Requirements; reporting,submitting a complaint to HOA management;
9.1 Formal written document,
9.2 Submit by the member / owner,
9.3 Proven factual evidence,
9.4 Supporting affidavit from alternative adjoining and/or affected neighbours,
9.5 Satisfactory proof that a copy has been served on accused.

10 Members / Owners ultimately remain responsible;
10.1 ( Rule: 2.1 ) The responsibility for tenants to adhere to the Rules rests with the Member.
10.2 ( Rule: 2.4)  The Member shall inform the tenants or guests of the Rules.
10.3

Regards

Henk du Toit
082 348 9720
henk@seroera.co.za

Trustees, therefore, propose the matter be taken back to the AGM for further discussion."

We also considered that our Governing documents were submitted to CSOS as prescribed by the Act 
with no objection. Also, the procedures set out how to amend and approve rules by the Members of 
the Association.

"The Trustees deliberated the matter ;  The governing documents and previous correspondence 
between the Association and yourself were taken into account, including your comprehensive 
feedback regarding the rulings in legal cases.

In laymans terms, the constitution determine; [1] Oubaai is a pet friendly township, [2] all members to 
benefit equally, [3] rules cannot contradict the constitution.

The rule is not new and was rejected multiple times by the members of the Association. Trustees do 
agree that the proposed rule change is reasonable . However, it must be approved by all the 
members of the Association and not just Village Owners. 

Our interpretation of a blanket rule is somewhat different to yours. Saying that, there is noticeable 
room for improvement in the rule's definition of an animal. We further believe that there are valid 
and sincere reasons for having such a rule, and amending it, due process must follow and involving 
the community , or perhaps, guidance by a court a ruling.

RESPONSIBILITY

( Rule: 2.6 ) Where tenants or guests continuously breach the Rules, the Member shall be held 
responsible and shall be fined on an escalating basis until the Members, their guest/s or 
tenant/s complies with the Rules. This condition shall be written into the lease agreement.

I believe, once members are aware of the risks and contingencies, they will make the correct decision.

SUMMARY

I do appreciate the proposal by the trustees, refer email from HOA dd 03 Mar 2022;


